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Overview 

This report outlines several examples of native claim 
cases, including the comprehensive claims in British Columbia 
Bem eee eac ONS Claim in Ontario, in Part One; As its title 
Pajecaves, wulle study 12s historical in-orlentation, and the content 
and the organization of Part One reflect this. 

Part Two is devoted to the nature of the native-claims 
processes, the kinds of issues which arise, and a consideration 
bieaiternative solutions. From the perspective of Native/ 

Canadian Relations, this part is the more interesting and revealing 
of the two. Daniel tries to remain unbiased in his presentation 
CeeviemiistoOrical aspects and of native positions, but the 

history is the European version and the persective on native 
positions is white. Overall, an interesesting, well-researched 


and provotative piece of work. 


Summary 


The review of native claims processes is broken into two 
periods: 1867-1969, and 1969-1979, most of the activity in 


native claims occurring in the second of the two. 
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In 1969, the National Committee on Indian Rights and Treaties 
was established under the National Indian Brotherhood N.I.B.). 
The most significant event of this watershed year was most certainly 
the release of the the now infamous "White Paper" by the Trudeau 
government, which suggested the repeal of the Indian Act and 
termination of special status for Indians. It also rejected 
claims based on aboriginal rights, as being to vague to have 
any substance, and recommended the establishment of an Indian 
Claims Commissioner. This last recommendation came to fruition 
with the appointment of LLyod Barber as Commissioner, albeit w 
without powers to hear issues of aboriginal rights. The rapid 
and tumultuous reaction of native peoples stayed the legislative 
changes proposed in the white paper, but the faith of native 
peoples in the Trudeau government was severely shaken. 

The next event of note was the Calder decision of 
1973. This action was brought by the Nishga Indians of British 
Columbia, and while the Nishgas lost by a slender margin, the 
decision had a considerable impact on the position of the 
government. Seven of the nine Supreme Court members sat on this 
Base. Three Neldsthatean aboriginal right existed”and that it 
had not been extinguished. Three held that if an aboriginal right 
had existed, it had been extinguished. The deciding vote was 
cast against the Nishgas, not on the substantive question, but 
rather on a narrow technicality. 

One result of this decision was a statement by Chretian 
in 1973 that the Department of Indian Affairs and Northern 


Development (DIAND) would hear comprehensive claims in areas 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Alberta Libraries 


https://archive.org/details/criticalreviewof00Oweek 


MOoteprerzoushky under treaty, and further, commitment to 
the "Spirit of the treaties" was reaffirmed with repect to 
existing treaties. 

Po hemimcercatlne tO note that, at the time of this 
Statement of Cnretien, there were two comprehensive claims 
issues before.the courts: the Chiefs of the Mackenzie Valley 
had filed a caveat on the lands of the Mackenzie Valley which 
had been contested; and the James Bay question was being litigated 
by the Crees of northern Quebec. In September 1973, Justice 
Morrow allowed the caveat, and in November 1973 the Grand 
Council of the Crees got an injunction against the James Bay 
project. This injunction was overturned one week later. In 
June 1975, the Supreme Court overturned Morrow's decision on the 
caveat in the Mackenzie Valley, on an appeal of the federal 
government. The positive effects of these actions lingered how- 
ever. 

In the case of the Mackenzie Valley caveat, notwithstanding 
Treaties 8 and 11, Justice Morrow ruled: 

That there was sufficient doubt as to the 
extinguishment of aboriginal title that the 


caveat should stand, pending the final 
adjudication of the underlying issue., 


In July 1974, the federal government created the Office 


of Native Claims (0.N.C.) to deal with comprehensive and 
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specific claims. Comprehensive claims were those originating 
with groups who 
with groups which had never been party to a treaty and specific 
claims were claims based on the terms of a previous treaty. 
The Office of Native Claims has been ineffective in dealing with 
comprehensive claims, as only the James Bay Agreement has been 
concluded, and only one other claim has reached the agreement- 
in-principle stage. Specific claims have not been dealt with much 
more effectively. As Daniel notes: 
Tol.datesonN. C.mhas.hade limited jsuccesssin, resolving 
Speci iiceclaims. In fact stew bands or orgainizations 
have been prepared to enter into direct negotiations 


WitreOmNe Cen Dretenrrimeminavead tO £o LTO court or 
to await the creation of alternative mechanisms. 


Lloyd Barber brought his report as Commissioner on 
tndian Claims down in’ 1977, concluding that “some* form of 
negotiation" was the preer redenecnd Opecettling claims, but 
left the issue of an appropriate mechanism until "the Indians 
have thoroughly researched their position and come forward with 
proposals: .? | 

Obviously this position is less than Se er aer ony to 
native groups, particularly as when proposals are virought 
forward by them , (as in the case of the Inuvialuit of the 
Western Arctic), they receive little hearing and less 
Ponsideration. U2n tacthe1t O1ten appears that O.N.C. la anxious 
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to make its own proposals. 

OnemparioulanhveLrmportanv concern of native groups is 
jnat political and administrative structures be created which 
Bacilimate retention Of native culture and itentity, as well 
as participation, self-determination, and autonomy. This concern 


has been coldly received at best, despite the Drury report on 










political development ir st Territories. 
The Danie: del 

from a white historical Ss ive with a governmental bias. 

Native views are not ¢£ sented, which requires reading 


between the lines ~- ity in many instances. 
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